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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 


(1) Were appellant Vaughn’s rights under the Fifth 
Amendment and Rule 5(a), Fed. R. Crim. P. violated by 
the unobjected-to admission of evidence that a witness 
saw Vaughn at the scene of the crime a few days after 
the holdup? 

(2) Was appellant Williams denied the right to the 
assistance of counsel when, before the initiation of any 
formal judicial proceedings, he took part in a police line- 
up without the presence of a lawyer representing him, 
with evidence of his identification at the line-up being 
introduced at trial without objection? 

(3) Was it prejudicial error or error at all to allow 
three witnesses to testify without objection that they saw 
appellant Williams at a police line-up? 

(4) Was it an abuse of discretion for the trial court 
to permit the Government to introduce evidence rebutting 
testimony by Williams that referred to Vaughn in con- 
junction with Williams after Vaughn had rested his case 
without introducing any evidence in his own behalf? 

(5) Was it plain error for the prosecutor to make a 
comment in closing argument on the relationship between 
appellants that was supported by the record and reason- 
able inferences therefrom? 

(6) Was the evidence of appellant Vaughn’s partici- 
pation in the robbery sufficient to support his conviction? 


INDEX 


Counterstatement of the case. 
Constitutional provisions and rule involved. 
Summary of argument. 

Argument: 


I. Vaughn’s Fifth Amendment and Rule 5(a) Rights 
were not violated. 


II. Appellant Williams was not denied the right to 
counsel. 


III. The admission of testimony by three witnesses that 
they saw appellant Williams at a police line-up was 


. The trial court did not abuse its discretion in allow- 
ing the Government to rebut Williams’ evidence al- 
though Vaughn had rested without introducing any.. 


. The prosecutor’s comment on the relationship be- 
tween Williams and Vaughn was supported by the 
evidence. 


VI. The evidence of Vaughn’s participation in the rob- 
bery was sufficient.............. s dnvasdestacoucetiscetactal tasapiestecessaee 
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UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellants were indicted, tried by jury, convicted, and 
sentenced to imprisonment for a period of four to twelve 


(1) 


2 


years on one count of robbery in violation of 22 D.C.C. 
§ 2901 and for a period of three to nine years on three 
counts of assault with a dangerous weapon in violation of 
22 D.C.C. § 502. Two counts charging each with carrying 
a dangerous weapon in violation of 22 D.C.C. § 3204 were 
dismissed. This appeal followed. 

The testimony of four employees of the National Capi- 
tal Housing Authority working in the Lincoln Heights 
rental office of the Authority at 400-50th St. N.E. (Olga 
Purnell, Ermond Norris, William Anderson, Eva John- 
son) established that at that office on February 4, 1964 
at approximately 12:30 in the afternoon two men walked 
in wearing flat caps, sneakers, and sunglasses and pro- 
ceeded at gunpoint to remove a total of $1,533.86, includ- 
ing $367.86 in checks, from the cash register (Tr. 12-15, 
19, 40-42, 77-78, 80-81, 98-100). The men made their 
escape by running out of the front door to a car parked 
on Eads Place, an older model Chrysler, light or cream 
color (Tr. 81, 101). 

The essence of the case involved the identification of 
the two robbers. Mrs. Purnell, who was manning the 
cash register at the time of the holdup, identified appel- 
lant Williams in court as the man who had come through 
the swinging door to where she was standing in the outer 
office, put a gun in her side, and ordered her to open the 
register drawer (Tr. 13-16). She saw Williams again in 
a police line-up that same day (Tr. 18-19). She didn’t 
have time to scrutinize the other man because of the gun 
in her ribs and the fact that Williams blocked her vision, 
but she described him as shorter and lighter than Williams 
(Tr. 16). 

Norris, who was coming out of the manager’s office 
with Anderson, identified Williams as the man he heard 
give Mrs. Purnell a false lease name and number before 
pulling his gun on her (he saw Williams again in a 
police line-up, Tr. 45) and Vaughn as the man who 
held a pistol on him, ordering him not to move (Tr. 40- 
42). He was so close to Vaughn he could see the bullets 
in his pistol (Tr. 43). He saw Vaughn on two subsequent 
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occasions at the office when the police brought him in 
and, although he wasn’t “too positive” about Vaughn the 
first time despite the fact that Vaughn’s face, complex- 
ion, height, and quo vadis haircut made him feel that 
Vaughn was the same fellow, he was certain the second 
time (Tr. 45-46). He saw Vaughn again in a police line- 
up, either two or three days after the robbery or at the 
end of March (Tr. 48, 71-74). He “knew” of Vaughn 
before February 4th (Tr. 63-64), but had not mentioned 
him as a suspect to the police until he identified him 
(Tr. 67-68). 

William Anderson testified that Williams drew his gun 
on both himself and Norris while Williams was behind 
the counter, ordering him to stand still, and that he did 
not get a good look at the other man (Tr. 77-80). He 
saw Williams again that same day in a police line-up 
(Tr. 82-83) and at a preliminary hearing the following 
day. Eva Johnson could not identify either man (Tr. 
100). 

Agent Shaw of the FBI described locating a book 
marked Guardian Federal Savings and Loan Association 
together with two yellow slips in front of the office 
(Tr. 107-108). This was along the route Norris and 
Anderson described the robbers as having taken in their 
flight (Tr. 42, 81). The book was a loan payment book 
on property at 401 Elm Street, N.W., and the slips were 
payment receipts on the loan dated March 26 and May 1, 
1963 (109). Mrs. Ida Coates, Williams’ grandmother, 
who lived at 401 Elm St., N.W., had asked Williams on 
February 3 to make a payment on the loan for her and 
had given him her loan book (Tr. 117). The book he 
brought back on February 4 had a February 4 date 
stamped in it as the only payment entered (Tr. 115), 
making it apparent that there were now two books where 
before there had been only one (Tr. 120-121). Indeed, 
Hurley Wallace, an employee of Guardian Savings, had 
caused a new payment book for Mrs. Coates’ account No. 
5-1580 to be issued on February 4 at approximately 1:30 
or 1:35 P.M. (Tr. 184-187). 
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Sylvester Vaughn, Vaughn’s brother, described lending 
to Vaughn his other brother Paul’s car, at approximately 
twelve noon on the 4th (Tr, 141). Vaughn borrowed it 
for some unknown purpose and was next seen with it at 
3:00 P.M. that afternoon at a gasoline station (Tr. 142). 
James Van Buren, a working companion of Sylvester 
Vaughn’s, corroborated Sylvester on the details of the 
borrowing (Tr. 145-147). The car was a 1954 or 1955 
Chrysler, cream colored or yellow (Tr. 140). 


CONSTITUTIONAL PROVISIONS AND RULE 
INVOLVED 


The Fifth Amendment to the United States Constitu- 
tion provides in pertinent part: 


No person . . . shall be compelled in any criminal 
case to be a witness against himself. . . 


The Sixth Amendment to the United States Constitu- 
tion provides in pertinent part as follows: 


In all criminal prosecutions, the accused shall enjoy 
the right . . . to have the Assistance of Counsel for 
his defence. 


Rule 5(a), Federal Rules of Criminal Procedure, pro- 
vides: 


Appearance before the Commissioner. An officer 
making an arrest under a warrant issued upon a 
complaint or any person making an arrest without 
a warrant shall take the arrested person without 
unnecessary delay before the nearest available com- 
missioner or before any other nearby officer em- 
powered to commit persons charged with offenses 
against the laws of the United States. When a per- 
son arrested without a warrant is brought before 
a commissioner or other officer, a complaint shall 
be filed forthwith. 
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SUMMARY OF ARGUMENT 
I 


Appellant Vaughn interposed no objection to the ad- 
mission of a statement by Ermond Norris that he saw 
Vaughn at the scene of the crime when the police brought 
Vaughn there a few days after the holdup on Fifth 
Amendment or Rule 5(a), Fed. R. Crim. P. grounds and 
thus failed to preserve these issues for appeal. 

There is no privilege against self-incrimination involved 
in requiring a defendant to expose his face to view for 
identification purposes in the absence of any communica- 
tion of a defendant’s awareness of his guilt. Identification 
of accused during a period of illegal detention (if any) by 
an independent witness independently located does not 
constitute “fruit of the poisonous tree,” since no evidence 
was obtained from the unnecessarily detained accused. 


I 


Prior to the initiation of the formal judicial process 
the Sixth Amendment right to counsel applies only to 
effectuate through advice an accused’s privilege against 
self-incrimination. In the absence of jeopardy to Fifth 
Amendment rights the presence of a lawyer at this stage 
is not constitutionally required. 

Line-up identification in no way affronts the Fifth 
Amendment and, therefore, no defendant may demand 
counsel at a line-up upon penalty of having evidence ob- 
tained there from independent witnesses excluded. 


III 


Testimony as to what witnesses saw at a line-up con- 
stitutes neither hearsay nor prior consistent statements 
since it involves the reporting without intermediary of 
out-of-court observations, not statements or conduct. 
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IV 


The trial court did not abuse its discretion by allowing 
the Government without objection to call two witnesses 
to rebut Williams’ testimony that he did not know 
Vaughn since the rebuttal properly focussed on Williams’ 
credibility, not on producing additional proof of Vaughn’s 
guilt, a defendant in a joint trial who rests without open- 
ing his own case does not have any absolute right to 
preclude any reference to himself in the course of the 
case of his co-defendant, and the trial court’s leeway in 
arranging the order of presenting evidence is extensive. 


Vv 


The comment by the prosecutor in closing argument 
that appellants knew each other was a reasonable and 
proper inference from evidence given by friends of 
Vaughn’s of the meetings between appellants in light of 


the witnesses’ bias and the amorphous nature of the 
verb “to know.” 


VI 


The direct evidence of Vaughn’s identification by Er- 
mond Norris and the circumstantial evidence of the iden- 
tity of model, age, and color characteristics between the 
car used by Vaughn at the time of the robbery and the 
car used by the robbers were sufficient to support 
Vaughn’s conviction. 


ARGUMENT 


I. Vaughn’s Fifth Amendment and Rule 5(a) Rights 
Were Not Violated 


(Tr. 45-48, 70) 


Appellant Vaughn claims that both his Fifth Amend- 
ment privilege against self-incrimination and Rule 5(a), 
Fed. R. Crim. P. were violated by the admission of evi- 
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dence of Ermond Norris’ identification of him at the 
location of the crime. Norris testified that Vaughn was 
brought to the office where the holdup occurred on two 
different occasions (Tr. 45, 46). While Norris felt that 
Vaughn was one of the robbers at their first confronta- 
tion (Tr. 45), it was not until the second time Vaughn 
appeared that his memory positively revived and he be- 
came certain of Vaughn’s role in the crime (Tr. 46, 67). 
Vaughn voiced no objection below on Fifth Amendment 
or Rule 5(a) grounds to the fact that Norris was asked 
to describe when and where he saw Vaughn after the 
robbery. Silence below on these issues entails deaf ears 
above. Leigh v. United States, 117 U.S. App. D.C. 315, 
329 F.2d 883 (1964) (Wright, J., concurring) ; White v. 
United States, 114 U.S. App. D.C. 238, 240, 314 F.2d 
248, 245 (1962) ; Williams v. United States, 113 U.S. App. 
D.C. 399, 308 F.2d 652 (1962), cert. denied, 372 US. 
970 (1963); Williams v. United States, 118 U.S. App. 
D.C. 7, 9, 808 F.2d 772, 774, cert. denied, 369 U.S. 875 
(1962); Johnson v. United States, 110 U.S. App. D.C. 
187, 290 F.2d 878 (1961); Blackshear v. United States, 
102 U.S. App. D.C. 289, 252 F.2d 853 (1958). 

Vaughn’s only stated concern was with eradicating the 
suggestion implicit in Norris’ reference to the police use 
of Vaughn to recreate the robbery scene that Vaughn 
himself freely acted out his role in the crime, which would 
have been tantamount to a confession (Tr. 47). Vaughn’s 
quarrel was with the connotations of the word “recreate”, 
implying action on his part, not with Norris’ intended 
explanation that his memory was refreshed when the 
landscape of the holdup with Vaughn passively planted 


1The record is somewhat ambiguous on the dates Norris saw 
Vaughn since Norris’ reply to a question by the Government di- 
rected toward his having seen Vaughn a month or two after the 
holdup (Tr. 45) concerned a date two days after the robbery (Tr. 
46). The Government had apparently been unaware of this scene 
recreation (Tr. 47). Norris only identified Vaughn for the first 
time upon a second view at the scene at an undisclosed time after 
the first view (Tr. 45). Norris subsequently identified Vaughn a 
second time at a line-up in March (Tr. 70). 
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in position with a hat on his head was duplicated. The 
trial court carefully ordered the jury to ignore the loaded 
term (Tr. 48), which completely satisfied Vaughn (Tr. 
47). 

Had Vaughn preserved for appeal the issue of sup- 
pression of Norris’ earlier identifications of him, his posi- 
tion would be no less rickety. There is no privilege against 
self-incrimination involved in being alive and on 
view in or out of court, even if the exhibition one makes 
of oneself is involuntary. Holt v. United States, 218 U.S. 
245, 252-253 (1910); McFarland v. United States, 80 
U.S. App. D.C. 196, 197, 150 F.2d 598, 594 (1945, cert. 
denied, 326 U.S. 788 (1946) (upholding military order 
of examination of defendant’s body without his consent, 
which revealed blood on it) ; 8 Wigmore, Evidence §§ 2268, 
2265 (McNaughton rev. ed. 1961); Uniform Rules of 
Evidence 23(3), 25(b); Model Code of Evidence rules 
201(2), 205(a) (1942). Compulsory physical display and 
mental striptease are in two separate compartments so 
far as the Fifth Amendment is concerned. An accused 
whose face is revealed to a witness for identification pur- 
poses is not called upon to testify. His body speaks for 
itself, not for his mind, his consciousness, or his thoughts. 
His appearance may bear witness against him, but there 
is no process of mental disclosure or extraction at work 
which the Fifth Amendment was designed to obviate.’ 
Compare Rochin v. California, 342 U.S. 165 (1952) 
(Fourth Amendment through Fourteenth). Reduced to 
its absurd, but logical conclusion appellant’s contention 
would encompass within the Fifth Amendment a privilege 
not to be taken from the jail to the courtroom for trial 
because of the possible identification of defendant there 


? This covers placing a hat on Vaughn’s head, which also requires 
no communication from Vaughn. Holt, supra, (placing blouse on 
defendant) ; 8 Wigmore § 2265 n. 7. Compare photographing and 
fingerprinting a person in lawful custody. Smith and Bowden v. 
United States, 117 U.S. App. D.C. 1, 4, 324 F.2d 879, 882 (1963), 
cert, denied, 377 U.S. 954 (1964) (collecting cases) ; United States v. 
Bynum, 107 U.S. App. D.C. 109, 274 F.2d 767 (1960) (per curiam). 
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by witnesses. Such are the results of legal extrapolation 
divorced from considerations of policy and common sense. 

Nor is Vaughn’s Rule 5(a) position any more substan- 
tial. His failure to air the matter at the trial level 
prompts him here to concoct an arrest from his un- 
explained presence at the scene two days after the crime. 
Whether or when the police actually restrained his liberty 
of movement before April 23, 1964 and when, if ever, 
prior to that date he understood he was in the power of 
the police are complete ciphers on this record, a situation 
for which Vaughn is absolutely responsible. Compare 
Seals v. United States, 117 U.S. App. D.C. 79, 325 F.2d 
1006 (1963), cert. denied, 376 U.S. 964 (1964) ; Kelly v. 
United States, 111 U.S. App. D.C. 396, 298 F.2d 310 
(1961). By making the unsubstantiated assumption that 
this detention began at some undefined point in time prior 
to his re-entry into the National Capital Housing Author- 
ity office, Vaughn is expressing an anomalous desire to 
have been incarcerated for these offenses some two and 
one-half months before the bench warrant for his arrest 
was executed. 

Even if the time of his arrest started to run when he 
wishes it had with resultant illegal detention based on 
detour from the path toward prompt presentment by re- 
moving him to the scene rather than to headquarters and 
court (note that this whole construct is purely hypotheti- 
cal in light of the state of the record, but is as favorable 
to Vaughn’s case as is conceivable), no Mallaryesque 
exclusionary rule operates with respect to eyewitness 
identifications made during excessive detentions. Mitchell 
v. United States, 114 U.S. App. D.C. 358, 357 n.9, 316 
F.2d 354, 358 n.9 (1963) ; Cooper v. United States, —— 
U.S. App. D.C. —— 331 F.2d 776 (1963) ; Payne v. United 
States, 111 U.S. App. D.C. 94, 294 F.2d 7238, cert. denied, 
368 U.S. 883 (1961); Fredericksen v. United States, 105 
U.S. App. D.C. 262, 263, 266 F.2d 463, 464 (1959). Cf 
Copeland v. United States, Nos. 18,496 and 18,497, decided 
December 31, 1964 (ambiguous ruling, if any, on exist- 
ence of unnecessary delay with legality of line-up consid- 
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ered separate and apart from Mallory). The tree may 
have been poisonous, but the fruit was not plucked from 
it. The item of evidentiary value obtained while Rule 
5(a) was being flaunted, i.e. Norris’s identification of 
Vaughn, was not something which the police caused 
Vaughn to yield. Compare Bynum v. United States, 104 
U.S. App. D.C. 368, 262 F.2d 465 (1958). 

Vaughn did nothing to lead the police to Norris, com- 
pare Smith and Bowden, supra n.2; McLindon v. United 
States, 117 U.S. App. D.C. 288, 329 F.2d 288 (1964) 
(property of defendant reveals names of witnesses), 
Smith and Anderson v. United States, Nos. 17888 and 
17839, decided April 16, 1964, nor anything to prompt 
Norris to remember him as.a robber. Compare Edwards 
v. United States, 117 U.S. App. D.C. 383, 330 F.2d 869 
(1964) (allegation that defendant’s illegally obtained con- 
fession was transmitted to witness and was responsible 
for his identification of defendant). Vaughn communi- 
cated no evidence of his guilt by his mere involuntary 
presence at the scene. While there he made no incrim- 
inating statements, compare Naples v. United States, 
113 U.S. App. D.C. 281, 288, 307 F.2d 618, 620 (1962) 
(en banc) and Watson v. United States, 101 U.S. App. 
D.C. 350, 352, 249 F.2d 106, 108 (1957), performed no 
implicatory acts, compare Naples, supra and Watson, 
supra (re-enactments), surrendered no inculpatory prop- 
erty. Compare Greenwell v. United States, —— U.S. 
App. D.C. , 3386 F.2d, 962 (1964), Jones v. United 
States, 118 U.S. App. D.C. 256, 307 F.2d 397 (1962), 
and Watson, supra. Nothing Vaughn did or said at the 
scene was presented to the jury.’ All the evidence came 
from Norris’ observations of Vaughn’s non-testimonial 
features. Norris is a living witness, “an individual hu- 


* There is an obvious overlap between the policies underlying the 
Fifth Amendment and those underlying Rule 5(a). See Mallory v. 
United States, 354 U.S. 449 (1957). The formulation of the preva- 
lent exclusionary rule in Mallory can most fruitfully be viewed as 
a method for rendering Fifth Amendment guarantees effective in 
an inherently coercive atmosphere. Compare Escobedo v. United 
States, 378 U.S. 478 (1964). 
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man personality whose attributes of will, perception, 
memory and volition interact to determine what testimony 
he will give,” Smith and Bowden, supra, 117 U.S. App. 
D.C. at 3, 324 F.2d at 881, whose identity was revealed 
to the police by voluntary action of a co-worker (Tr. 15, 
56-57), not by Vaughn. The fruit was picked from a 
tree in another, disease-free orchard. 

No one suggests condoning lengthy detention for the 
purpose of arranging a view of a suspect by eyewitnesses, 
even though confrontation may be beneficial rather than 
damaging to an accused if no identification can be made. 
See Gatlin v. United States, 117 U.S. App. D.C. 128, 128 
n.9, 326 F.2d 666, 671 n. 9 (1963) (line-up held for 
charge for which arrested without probable cause and 
for another case over eight hours after arrest); Payne, 
supra (line-up held for charge other than one on which 
arrested seven hours after arrest); United States v. 
Meachum, 197 F. Supp. 808, 805 (1961) (line-up held 
for charge other than one on which arrested without 
probable cause after first line-up yielded no identification 
two and one-half hours after arrest). But there is noth- 
ing to suppress where an independent witness independ- 
ently located takes the stand subject to cross-examination 
and explains how he identified accused at the scene by 
viewing his exposed features. See Payne, supra. The 
lack of any illegality in the initial identification by Nor- 
ris effectively slams the door on any claim of falling- 
domino illegality a la Killough v. United States, 114 U.S. 
App. D.C. 305, 315 F.2d 241 (1962) with respect to Nor- 
ris’ subsequent identifications of Vaughn at a line-up and 
in the courtroom. Copeland, supra. 


II. Appellant Williams was not denied the right to 
counsel. 

(Tr, 18-24, 26-28, 34-36, 44-45, 54-56, 82-88, 87-90, 

218-219) 


Appellant Williams contends that the trial court was 
without jurisdiction to convict him because his Sixth 
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Amendment right to the assistance of counsel was violated 
by the admission of evidence from Olga Purnell, Ermord 
Norris, and William Anderson that they saw and identi- 
fied Williams in a police line-up (Tr. 18-20, 44-45, 54, 
82-83) held before Williams was advised of his right to 
counsel or had counsel by his side. Presumably appellant’s 
ad terrorem argument with respect to of jurisdiction is 
intended to cover up the fact that he slept below on what- 
ever right he may have had to oppose the introduction of 
this evidence. See Smith v. United States, No. 17,827, 
decided December 10, 1964; White, supra; Crawford v. 
United States, 91 U.S. App. D.C. 234, 198 F.2d 976 
(1952) (collecting cases). Compare Escobedo v. United 
States, 878 U.S. 478 (1964) where defendant moved to 
suppress both before and during trial. The requirement 
of at-trial objections to the admissibility of evidence, in- 
cluding “extrajudicial identifications”, cannot be avoided 
by the expedient switching of labels and glorifying ad- 
missibility as jurisdictional. A dandelion is a dandelion is 
not a rose. 

Actually, Williams went beyond placidly permitting the 
three witnesses to testify to having observed him in a 
police line-up. He further etched the evidence into the 
record by taking issue with the quality and credibility of 
these identifications by extensive grilling of each witness 
(Tr. 20-24, 26-28, 34-36, 54-56, 87-90), for by attacking 
the prior identification evidence he could more easily un- 
dermine the in court recognition of himself (Tr. 218-219). 
See generally 4 Wigmore Evidence, $ 1130 (3d ed. 1940). 
It should not be easy on appeal to condemn as reversible 
alleged error made plain only by appellant himself. 

Had Williams interposed his Sixth Amendment during 
trial he should have received no warmer reception than 
he is entitled to now. Whatever Escobedo, supra, and 
Massiah v. United States, 377 U.S. 201 (1964) may come 
to mean as Supreme Court interpretation of them un- 
folds, it is clear that there is no such legal animal as the 
absolute right of a prisoner to have counsel with him 
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wherever he is taken after he has become a focal suspect 
in police custody (Williams apparently concedes this, Wil- 
liams Brief p. 20). The right to have a lawyer in at- 
tendance at a completely extrajudicial proceeding prior to 
the initiation of the formal judicial process [the very 
form of which presupposes a lawyer taking necessary 
action on behalf of his client, see White v. Maryland, 373 
U.S. 59 (1963) and Hamilton v. Alabama, 368 U.S. 52 
(1961) ], whatever the essential preconditions to reliance 
upon it by any particular prisoner (e.g. request for, re- 
tention of, ete.), does not arise whenever a prisoner would 
like to have a lawyer at hand, but only at a critical stage, 
i.e., when the accused needs legal aid and advice in guid- 
ing him to exercise fully his privilege against self-incrim- 
ination. See Escobedo, supra, 878 U.S. at 485-486, 
488-490 (emphasis solely on the criticalness of legal aid 
for the accused when the police seek a confession and 
full discussion of Fifth Amendment policies in a Sixth 
Amendment framework). Massiah, supra, 377 U.S. at 
204-206 (joint emphasis on Fifth and Sixth Amendments 
with accent on police interrogation and self-incrimina- 
tion). Kamisar and Choper, The Right to Counsel in 
Minnesota: Some Field Findings and Legal-Policy Obser- 
vations, 48 Minn. L. Rev. 1, 50-51 (1963) (the crucial 
issue in the Sixth Amendment is the amount of leeway to 
be given to police interrogation in light of the underlying 
philosophy of the Fifth Amendment). The Supreme Court, 
1963 Term, 78 Harv. L. Rev. 148, 217-223 (1964) 
(reference to the inevitable involvement of the privilege 
against self-incrimination in these Sixth Amendment 
cases). There is a direct relationship between the con- 
stitutional need for a lawyer before the institution of ad- 
versary litigative proceedings and the performance by that 
lawyer of his function of effectuating the exercise of 
otherwise academic constitutional rights. The assistance 
of counsel under the Sixth Amendment at this stage is 
required only when it is necessary to give vitality to a 
defendant’s Fifth Amendment rights. The Sixth Amend- 
ment comes into play in order to avoid rendering the 
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Fifth Amendment meaningless. It is, in the pretrial con- 
text, merely a means for securing Fifth Amendment ob- 
jectives. Neither the Supreme Court nor any other court 
has read the Sixth Amendment to call for the guiding 
hand of counsel where no threat exists to a prisoner’s 
privilege not to be compelled to give evidentiary assist- 
ance to those bent on proving his guilt. Jeopardy to the 
latter is a sine qua non of the existence of the former. 
That the Fifth Amendment is not at all applicable to 
identification of a defendant’s bodily feaures by anyone, 
witness or police officer, has been demonstrated supra, p. 8. 


“No case has held that a person under detention 
may not be observed by police officers, whose business 
it is to carry in their minds, as well as in their 
records, descriptions of persons reported, suspected 
or actually involved in criminal activity. It would 
be ritualistic formalism to say that an arrested per- 
son may be viewed in a cell by officers but that he 
may not be placed in a line-up for the same purpose. 
This reasoning is persuasive that no ‘primary illegal- 


ity’ can be said to adhere in the line-up technique. . .” 
Copeland, supra, slip opinion at p. 6. 


Since a defendant gives no evidence against himself 
during a line-up by simply appearing before observers, 
the presence of a lawyer for defendant who cannot warn 
defendant that he has a non-existent right to refuse to 
show his face is not constitutionally required. The fact 
that the guilt or innocence of a defendant may, realisti- 
cally, be decided in an outcome-determinative sense at the 
line-up in a case pregnant with identification evidence 
is not a constitutional factor entitling defendant to coun- 
sel. If it were, Mr. Justice White’s reductio ad absurdum 
of a constitutional right to a lawyer before committing 
a crime, “since it is then that crucial incriminating evi- 
dence is put within the reach of the government by the 
would be accused”, Escobedo, supra, 378 U.S. at 497, 
would be on the way to becoming law. 


+It should be noted that even in Mr. Justice White’s imaginary 
future, it would be the would be accused who would be yielding 
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Nor is it proper to base a pretrial Sixth Amendment 
claim upon the desirability of allowing a lawyer to voice 
immediate objections to certain police action, e.g., compo- 
sition of line-up or search and seizure upon arrest, etc. 
William’s anxiety to reform the methods and means by 
which the police gather evidence from sources other than 
his compelled self is admirable, but is best expressed in 
closing argument, not in a constitutional rule of law for- 
bidding the use of evidence gathered in ways that are not 
as reliable as defendant’s lawyer would like them to be. 
There is not and, indeed, ought not to be provision for 
adversary dialectics either during the course of an in- 
vestigation and arrest or in the police station prior to 
being brought to court. Compare arraignment stage in 
Hamilton, supra. Objections are not waived for failure 
to raise them at this pretrial stage. Williams was fully 
able to defend himself by attacking the probative value of 
identifications made under what he felt to be “rigged” 
line-up conditions. There is no opposing attorney at that 
point nor any decision-making body to adjudicate the on- 
the-spot complaints of a defense attorney. The proper 
and only function of the lawyer at the pre-judicial stage 
under the Sixth Amendment is that of an advisor, not a 
litigator, a solicitor, not a barrister. A lawyer running 
a line-up is de trop.* 


clues rather than, as here, some independent witness unconnected 
with defendant’s Fifth Amendment protection. 


5 Even if Williams’ claim of denial of counsel was well-founded, 
his vision of the consequences of such denial, involving the exclu- 
tion of any evidence obtained from whatever source in the absence 
of an attorney for the defendant, exceeds the established boundaries 
of the “fruit of the poisonous tree” concept as it has been applied 
in the Fourth Amendment context. See Wong Sun v. United States, 
371 U.S. 471 (1963). Williams’ identification by three separate 
witnesses both in slides and in the flesh is in no way even a but-for 
product of an attorney’s failure to take certain action to protect 
his client, 
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III. The admission of testimony by three witnesses that 
they saw appellant Williams at a police line-up was 
not error. 


(Tr. 16, 18, 20-24, 26-28, 34-36, 41, 44-45, 54-56, 
79-80, 82-83, 87-90). 


Appellant Williams objects to the admission of what he 
terms “extrajudicial identifications’ of him. In re 
sponse to questioning by the Government as to when they 
next saw Williams after the robbery (Tr. 18, 43-45, 82), 
Olga Purnell testified that she saw him again on the 
same day at a police line-up (Tr. 18), as did Ermond 
Norris (Tr. 44-45) and William Anderson (Tr. 82-83). 
At no time did the Government ask these witnesses 
where and when they identified Williams. Norris was the 
sole witness to employ the word “identify” in describing 
his view of Williams (Tr. 44-45). Williams never raised 
a single objection to this examination and testimony as 
yielding either hearsay or prior consistent statements. 
Instead, he spread reference to the witnesses prior obser- 
vations of himself over eighteen more record pages (Tr. 
20-24, 26-28, 34-36, 54-56, 87-90). In light of Williams’ 
failure to take exception to the introduction of this evi- 
dence below, plain error in its reception must be found to 
justify reversal. Smith v. United States, No. 17,827, de- 
cided December 10, 1964, Crawford, supra. 

In none of the cases in which this matter of the ad- 
missibility of evidence of extrajudicial identification has 
been considered has this Court found any prejudicial 
error. Smith, supra; Williams v. United States, No. 18,- 
406, decided June 25, 1964; Copes v. United States, No. 
18,131, decided May 21, 1964; Leeper v. United States, 
117 U.S. App. D.C. 310, 329 F.2d 878, cert. denied, 377 
U.S. 959 (1964); Baber v. United States, 116 U.S. App. 
D.C. 358, 324 F.2d 390 (1968), cert. denied, 876 U.S. 
972 (1964); Burroughs v. United States, 115 U.S. App. 
D.C. 6, 316 F.2d 657 (1963); Harrod v. United States, 
58 App. D.C. 254, 29 F.2d 454 (1928). Every one of 
these other cases involved clear-cut hearsay testimony 
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from a third party (always a police officer, with the ex- 
ception of Copes, which involved a doctor as well) of 
identification by words or conduct made out-of-court by 
a complaining witness. In these cases substantial preju- 
dice was avoided by the cumulative nature of the testi- 
mony and the presence of the declarant in court subject 
to cross-examination. The very presence of hearsay is 
doubtful here since the witnesses themselves, not some 
third party, testified not as to what they said or did out 
of court, but as to what they observed. They testified to 
a fact, not a communicative expression of apparent be- 
lief.t Wilson v. United States, 71 App. D.C. 54, 107 F.2d 
258 (1939); Mack v. United States, 150 A.2d 477 
(1959). 

Every one of these other cases involved indubitable 
prior consistent statements with respect to the original 
declarant who appeared as a witness in the case itself. 
The existence of such a prior statement is very dubious 
here since none of the three witnesses testified to what 
they had said at the line-up when they spotted Williams. 
Unlike all of the previous cases then, there was no 
error at all here either on the ground of hearsay or of 
bolstering credibility. Prejudicial error it clearly was 
not, whether error or not. All three witnesses first posi- 
tively identified Williams in court as one of the robbers 
(Tr. 16, 41, 79-80), and he had uninhibited opportunity 
(of which he partook) to challenge what each of them 
saw at the line-up. 


¢ It should be pointed out that, contrary to Comment, Extra-Judi- 
cial Identification, 19 Md. L. Rev. 201, 218-219 (1959), an out-of- 
court statement is nonetheless hearsay if it is repeated in court by 
the very person who made it outside. See Leeper, supra, (Wright, 
J., concurring). 
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IV. The trial court did not abuse its discretion in allow- 
ing the Government to rebut Williams’ evidence 
although Vaughn had rested without introducing 
any. 


(Tr. 168, 167, 188, 193) 


Appellant Vaughn contends that the trial court should 
be reversed for allowing the Government to rebut testi- 
mony of Williams after he, Vaughn, had rested his case 
without introducing any evidence. Vaughn did object to 
the Government’s calling Charles and Lois Wilson to the 
stand (Tr. 188, 193), but only because of the remoteness 
of the testimony sought from them, not because of the 
granting of permission to the Government to rebut at all. 
Normally, rebuttal would be foreclosed when the defense 
adduces no evidence, since rebuttal is usually confined to 
refuting testimony presented by the defense. United 
States v. Gardiner, 2 Hayward 4 (Cir. Ct. D.C. 1853). 
See generally, McCormick, Evidence § 4 (1954). But here 
there were two defendants charged with a joint holdup. 
The Government’s rebuttal was properly directed at Wil- 
liams’ testimony that he did not know Vaughn (Tr. 167), 
since the implication was that Williams and Vaughn had 
no significant contacts and, thus, could not have partici- 
pated in a crime obviously requiring teamwork and co- 
ordination. The fact that the testimony the Government 
sought on rebuttal as well as reflecting on the veracity 
of Williams’ testimony served to tie Vaughn in with 
Williams, thereby affecting Vaughn after he had rested in 
silence, does not transform its character in the context of 
an unchallenged joinder of defendants from proper to so 
prejudicial as to demonstrate abuse of discretion by the 
trial court in permitting any Government rebuttal. See 
Powell v. United States, 118 U.S. App. D.C. 255, 307 
F.2d 396 (1962), cert. denied, 377 U.S. 972 (1964) 
(abuse of discretion test applied to sustain allowing 
Government to reopen to correct wrong testimony as to 
date of offense after defense had asserted alibi going to 
date) ; Williams v. United States, 94 U.S. App. D.C. 178, 
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213 F.2d 25 (1954) (Government permitted to reopen to 
introduce additional proof to combat entrapment plea). 
Hart v. United States, 76 U.S. App. D.C. 193, 180 F.2d 
456 (1942) (abuse of discretion standard applied). Cf. 
Morgan v. United States, 111 U.S. App. D.C. 127, 294 
F.2d 911, cert. denied, 368 U.S. 978 (1961) (Government 
can reopen case-in-chief to introduce neglected evidence) ; 
Smith v. United States, 70 App. D.C. 255, 105 F.2d 778 
(1939) (abuse of discretion standard applied to allowing 
Government to introduce evidence after argument had 
begun) ; United States v. Schneider, 21 D.C. 381 (1893) 
(no abuse of discretion in allowing Government to use 
rebuttal to put in part of case-in-chief) ; Price v. United 
States, 185 A.2d 854 (1957) (no abuse of discretion to 
permit reopening after final argument had begun to re- 
ceive corroborative testimony with respect to defendant’s 
presence at the time and place of offense); Savage v. 
District of Columbia, 54 A.2d 562, 570 (1947) (no clear 
abuse of discretion in failing to allow defense to reopen 
case to add testimony). 

If the Government can be permitted to reopen its case- 
in-chief to introduce evidence necessary to convict a de- 
fendant without any abuse of discretion on the part of 
the trial court, Vaughn cannot complain here of the over- 
flow effect of rebuttal entirely proper as directed at his 
co-appellant Williams. Merely remaining mute at the 
close of the Government’s case did not entitle Vaughn to 
black out any reference to himself during the course of 
the examination of and rebuttal to Williams, especially 
where the thrust of the evidence went to attacking Wil- 
liams’ credibility, not Vaughn’s. There is even less cause 
to question the trial court’s exercise of discretion here 
after the court had already refused to allow the Govern- 
ment to reopen its case-in-chief in order to prove that 
neither appellant had a license to carry a gun. (Tr. 168.). 
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V. The prosecutor’s comment on the relationship be- 
tween Williams and Vaughn was supported by the 
evidence. 


(Tr. 167, 190-191, 195, 201-202, 212, 229, 235) 


Appellant Williams claims that there was plain error 
affecting substantial rights (concededly unobjected-to by 
him, Williams Brief, p. 18) when the prosecutor com- 
mented during closing argument that Williams and 
Vaughn knew each other (Tr. 212), contrasting this 
with Williams’ claim that he did not know Vaughn (Tr. 
167) to show that Williams was either mistaken or lying.’ 
Lois Wilson, Vaughn’s girl friend, testified that she had 
seen Williams and Vaughn exchange greetings in her 
house (Tr. 195) and her brother, Charles, noted that Wil- 
liams and Vaughn had been together at his house two 
times in the past year (Tr. 190-191). He stated that he 
didn’t think they knew each other (Tr. 191) and didn’t 
know whether or not they were acquainted with each 
other (Tr. 191). Given the multiple degrees of intimacy 


implied in the verb “to know”, ranging from the Biblical 
to mere recognition by sight,* and discounting for the in- 
herent bias in behalf of Lois’ boyfriend, Vaughn, in the 
testimony of the Wilsons, the statement about which 
Williams so belatedly protests was an entirely reasonable 


7 Karikas v. United States, 111 U.S. App. D.C. 312, 296 F.2d 
434 (1961), cert. denied, 372 U.S. 919 (1963), places failure to 
object to closing argument or to ask the court to instruct the 
jury to disregard the prosecutor’s remarks in the same category 
as neglect of Rule 30, Fed. R. Crim. P. with respect to the scope 
of review on appeal. 


8 For example, Vaughn argues in his brief, pp. 6 and 39, that 
Norris knew him before the robbery with the implication that 
Norris was so friendly with Vaughn that Norris’ failure to recog- 
nize him instantaneously at the scene of the crime meant that 
Vaughn was not a participant, whereas a more reasonable reading 
of Norris’ testimony would indicate that he meant only that he 
knew Vaughn by sight, i.e. had seen his face in the Lincoln Heights 
rental area before, and had heard his name, 7.e., received word of 
his actions, without necessarily connecting the face with the name 
(Tr. 63-65, 91). 
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and proper inference from the rebuttal evidence. Vaughn 
recognized the probative force and persuasiveness of this 
inference of knowledge from joint presence and sought to 
counter it in closing argument (Tr. 229). That it was 
also prejudicial to Williams’ effort to dissociate himself 
from Vaughn and to Williams’ credibility is no reason for 
excluding it or any other relevant comment since to de- 
feat the defendant’s case is the goal of all evidence intro- 
duced and every statement made by a prosecutor. 

The Government has considerable latitude in comment- 
ing upon the evidence in closing argument so long as the 
assertions it makes have some evidentiary support. Jones 
v. United States, 111 U.S. App. D.C. 276, 296 F.2d 398 
(1961), cert. denied, 370 U.S. 918 (1962); Pritchett v. 
United States, 87 U.S. App. D.C. 374, 185 F.2d 438, 
cert, denied, 341 U.S. 905 (1951); Mallory v. United 
States, 178 A.2d 918 (1962), Cf. Karikas, supra, n.7. 
That necessary support existed here. The boundaries of 
propriety in commenting upon the evidence were not ex- 
ceeded by the Government. Furthermore, the trial court 


in its charge reiterated what the Government had already 
warned the jury—that it was the jury’s function to de- 
termine what inferences to draw from the testimony and 
that, despite the differences between counsel as to the 
interpretation of the testimony of various witnesses, coun- 
sels’ arguments did not constitute evidence (Tr. 201-202, 
235). 


VI. The evidence of Vaughn’s participation in the rob- 
bery was sufficient. 


(Tr. 42-48, 45-46, 48-49, 80-81, 101, 140-148, 224- 
227, 236-238) 


Appellant Vaughn contends that the evidence of his 
participation in the robbery was insufficiant. The verdict 
of a jury must be sustained if there is substantial evi- 
dence, taking the view most favorable to the Government, 
to support it. Curley v. United States, 81 U.S. App. D.C. 
889, 160 F.2d 229, cert. denied, 331 U.S. 837 (1947); 
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Morton v. United States, 79 U.S. App. D.C. 329, 331, 147 
F.2d 28, 30, cert. denied, 324 U.S. 875 (1945). Nor 
should an appellate court weigh the evidence or deter- 
mine the credibility of witnesses. Glasser v. United 
States, 315 U.S. 60 (1942); Wigfall v. United States, 
97 U.S. App. D.C. 252, 230 F.2d 220 (1956). 

Ermond Norris positively identified Vaughn as the 
man who held the pistol on him and ordered him not to 
move (Tr. 42). He was so close to Vaughn that he could 
see the bullets in his pistol (Tr. 48). He had previously 
seen Vaughn on two different occasions at the office after 
the robbery. The first time he wasn’t “too positive” about 
Vaughn, although his face, height, complexion, and quo 
vadis haircut looked familiar (Tr. 45-46). The second 
time he was certain. He identified Vaughn once again in 
a police line-up (Tr. 48-49). As he indicated, he was 
probably “the only one who really took a good look” at 
Vaughn (Tr. 45), for Olga Purnell, who didn’t have 
much time to look at Vaughn with a gun in her ribs, 
could only describe Vaughn’s apparel and height and 
complexion in relation to Williams (Tr. 14, 16), while 
William Anderson, who was concentrating on Williams, 
didn’t get a good look at Vaughn at all (Tr. 80). 

To attack Norris’ identification on the ground that he 
didn’t recognize Vaughn right off the bat during the rob- 
bery and wasn’t absolutely certain of Vaughn’s partici- 
pation until the scene was recreated does not constitute 
taking the view of Norris’ positive identification testi- 
mony that is most favorable to the Government. Rather 
it is a direct challenge to Norris’ credibility, a challenge 
whose only outlet is in closing argument to a panel of 
twelve jurors, not on appeal to a panel of three judges. 
Vaughn utilized this outlet to the utmost below (Tr. 224- 
227). 

Although the identification evidence in and of itself 
would suffice to uphold Vaughn’s conviction, there was 
additional proof that Vaughn was allied with Williams 
in their robbery venture in the fact that Vaughn bor- 
rowed his brother Paul’s 1954 or 1955 cream colored or 
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yellow Chrysler from another brother Sylvester (who had 
himself borrowed it from Paul) around twelve noon on 
the date of the offense for an undisclosed purpose and 
did not reappear with the car until three o’clock that 
afternoon (Tr. 140-143). The two holdup men, after 
leaving the National Capital Housing Authority office, 
ran out the front of the office to a light, cream-colored 
Chrysler of an older model, either a 1957 or 1958 one 
according to Anderson and not a new model according 
to Eva Johnson (Tr. 81, 101). The probative value of 
the connection between the borrowing of a car by Vaughn 
that had the identical age, color and make characteristics 
of the getaway car used by the robbers was properly 
reserved for assessment by the jury as circumstantial evi- 
dence (Tr. 236-238). Combined, the direct evidence of 
identification and circumstantial evidence of the car, were 
more than enough, if credited by the jury, as we must 
assume them to have been for purposes of this sufficiency 
issue, to convince them of Vaughn’s guilt beyond a reason- 
able doubt. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 
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Assistant United States Attorneys. 
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